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Crimes and Misdemeanors — Impeachment by Misconduct
by
Marec Fiedler'

A witness’s effectiveness hinges largely on credibility. If that credibility is undermined,
the witness’s effectiveness can be diminished or destroyed. Knowing how to impeach the
credibility of the opposing party’s witnesses, and how to prevent impeachment of yours, could
well mean the difference between winning or losing a case.

One way to impeach a witness’s credibility is by attacking his or her character for
truthfulness or mendacity. This can be accomplished by proving that the witness has been
convicted of certain crimes or, under narrower circumstances, by cross-examining the witness

about misconduct that has not resulted in a criminal conviction.

Criminal Convictions
A District of Columbia statute applicable to cases in the D.C. Superior Court authorizes

impeachment of a witness with prior felony convictions and with misdemeanors involving
dishonesty and false statement.” The theory behind this statute is that “a demonstrated
willingness to commit some kinds of crime may well indicate a willingness to lie on the witness
stand.”® D.C. CODE §14-305 provides as follows:

[Flor the purpose of attacking the credibility of a witness, evidence

that the witness has been convicted of a criminal offense shall be

admitted if offered, . . . but only if the criminal offense (A) was
punishable by death or imprisonment in excess of one year under the



law under which he was convicted, or (B) involved dishonesty or
false statement (regardless of punishment).*

To constitute a conviction within the meaning of the statute, there must be either a plea or verdict
of guilty as well as a judgment of conviction and sentence.” Thus, unless there is also a
judgment and sentence, an arrest,’ an indictment,’ a guilty plea,’ a guilty verdict,” or probation
imposed without entry of a judgment of conviction'’ is insufficient to impeach a witness under
the statute. Nor may a conviction be used to impeach if it resulted either from a juvenile
adjudication'' or from a summary court-martial proceeding."?

Determining whether a criminal offense was punishable by death or imprisonment of
more than one year is quite straightforward. The specific statutes that proscribe the crimes
generally prescribe the punishment. These statutes can be found in the D.C. Code, Title 22
(criminal offenses and penalties) as well as in other scattered sections, such as Title 47 (taxes),
Title 48 (drugs), and Title 50 (traffic).

Determining whether a criminal offense involved dishonesty or false statement is
considerably trickier. D.C. courts generally look to the legislative history of D.C. CODE § 14-
305 to decide whether a misdemeanor conviction may be used for impeachment.” The House of
Representatives Committee Report on the bill that eventually became the statute clarified which
misdemeanor convictions may be used for impeachment purposes and which may not:

[T]he offenses which are excluded from use are primarily those of
passion and short temper, such as assault.

The offenses which involve dishonesty or false statement and which
may be used in the discretion of the cross-examining party include,
but are not limited to, any offense involving fraud, or intent to
defraud, larceny, robbery; rape; false pretenses, forgery, uttering,
embezzlement, housebreaking, or burglary; receiving stolen property,
sales of narcotic and depressant and stimulant drugs; unauthorized
use of a motor vehicle; taking property without right; procuring; or
any attempt to commit or any assault with intent to commit any of
the above offenses."”



The courts have interpreted this legislative history as “indicating Congress’ intent to define
broadly the requirement of ‘dishonesty or false statement.””"> Accordingly, they have held a
wide range of misdemeanor convictions to be usable for impeachment: carrying a pistol without
a license'’; malicious destruction of property'’; robbery'®; petit larceny'”; attempted petit
larceny; unlawful entry®'; attempted housebreaking®; taking property without right™; selling
narcotics”*; possession of narcotics™ or marijuana®®; soliciting for prostitution®’; and contempt
for refusing to abide by the condition of a pretrial release not to use drugs.”® Very few
misdemeanor convictions have been held to be excluded from operation of the statute: assault™;
threats to do bodily harm®; and contempt for refusing to rise as directed when a judge entered
the courtroom.”’

Even if a witness has been convicted of a felony or of a misdemeanor involving
dishonesty or false statement, the statute limits the admissibility of the conviction. Evidence of a
conviction is inadmissible if either it “has been the subject of a pardon, annulment, or other
equivalent procedure granted or issued on the basis of innocence,” or it “has been the subject of a
certificate of rehabilitation or its equivalent and [the] witness has not been convicted of a

32 . .. . . . .
”>< Evidence of a conviction is also inadmissible if more than 10

subsequent criminal offense.
years has elapsed since the later of either the date of the release from confinement imposed for
the witness’s most recent conviction, or the expiration of the period of parole, probation, or
sentence granted or imposed with respect to the most recent conviction.>

A party seeking to impeach a witness by evidence of a criminal conviction may do so
either by cross-examining the witness or by offering “evidence aliunde,” which is a fancy way of
saying evidence from another source.”* To prove a conviction, it is not necessary to produce the
whole record of the criminal proceedings; it is sufficient to produce “the certificate, under seal,
of the clerk of the court wherein the proceedings were had, stating the fact of the conviction and
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for what cause.”” When the existence of a prior conviction is in dispute, the impeaching party



may not cross-examine the witness about it unless the party has the requisite certificate under
seal or the trial judge has ruled in advance of the cross-examination or offer of proof aliunde that
the party has presented sufficiently reliable proof of a prior conviction by the witness to permit
cross-examination or proof aliunde.® The burden of establishing the existence of the prior
conviction rests with the impeaching party.”” Once the impeaching party has set forth a prima
facie case, either by producing the certificate under seal or by providing other credible evidence,
the burden of going forward shifts to the witness, who may present contrary evidence.” Then
the trial court, after considering all the evidence presented, must determine whether the
impeaching party has established the existence of the conviction by a preponderance of the
evidence.”

The pendency of an appeal from a conviction does not render evidence of that conviction
inadmissible.* On the other hand, evidence of the pendency of an appeal is admissible.*!

If a witness’s prior criminal conviction meets the statutory requirements, it “shall,” not
“may,” be admitted if offered.*” Therefore, “’the trial court has no discretion to preclude the use
of prior convictions for impeachment, including reference to the nature of the crimes . . . even
though in a particular case the prejudicial impact on the party they are used against may

outweigh the probative value to the party who elicits them.’”*

Bad Acts

Under certain circumstances, a witness in D.C. Superior Court may be cross-examined on
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a prior bad act that has not resulted in a criminal conviction. This is allowed “’only where (1)

the examiner has a factual predicate for the question, and (2) the bad act bears directly upon the
veracity of the witness in respect to the issues involved in the trial.”””*

Where a party proposing cross-examination claims to have a factual predicate for

inquiring into prior bad acts, the trial court may assess the questioner’s offer of proof to



determine whether a factual predicate exists.” Although the D.C. Court of Appeals has not
established a formal standard by which the factual basis for proffered evidence is measured, it

46
”*® In one case, the court

has characterized the threshold requirement as “fairly undemanding.
held that a criminal defendant was not entitled to attempt to impeach a prosecution witness on
cross-examination with respect to a prior alleged instance of perjury, where the defendant’s offer
of proof was too “scanty” because it was conclusory and based almost entirely on inadmissible
hearsay.*’

The second prong of the test — whether the bad act bears directly upon the veracity of the
witness in respect to the issues involved in the trial — turns on whether the bad act is “‘probative

99948

of truthfulness or untruthfulness. [B]ad acts probative of truthfulness or untruthfulness are

those ‘characterized by an element of deceit or deliberate interference with a court’s

ascertainment of truth.””*

In determining whether a particular bad act is probative of
truthfulness or untruthfulness, District of Columbia courts look to federal-court decisions
interpreting Federal Rule of Evidence 608(b).”” Federal courts interpreting Federal Rule of
Evidence 608(b) have held the following criminal activities to be probative of character for
truthfulness or untruthfulness: fraud,51 bankruptcy fraud,52 tax fraud,53 swindling,54 deceitss; false
swearing,’® perjury’’; forgery™; bribery’’; theft,”” embezzlement,”" and misappropriation.®> By
contrast, criminal activities that have been held to be not probative of truthfulness or
untruthfulness include the following: crimes of violence®™ ranging from assault® to
manslaughter® and murder®; rape®’; sodomy® and other sexual misconduct®; disorderly
conduct”’; trespass’'; false imprisonment’?; soliciting arson’; failing to register a gun’;
speeding”’; drug-related activity’® ranging from use’’ to sales’; and alcohol use.” Note that

sometimes, the very same activity, such as selling narcotics, that is deemed to involve dishonesty

and therefore may be used to impeach a witness if it results in a criminal conviction, is deemed



to be not probative of truthfulness and therefore may not be used for impeachment if it does not
result in a criminal conviction.*

Impeachment with bad acts not resulting in criminal convictions differs from
impeachment with criminal convictions in two other significant ways. First, whereas a trial
judge has no discretion to exclude evidence of a criminal conviction that meets the requirements
of D.C. CODE § 14-305, a trial judge does have discretion to preclude impeachment by bad acts
not rising to the level of criminal convictions.® In determining whether to allow impeachment
by prior misconduct, the trial judge must “balance the probative value of the impeachment
against its potential for prejudice, including its capacity to besmirch the witness unfairly, delay
the proceedings, or distract the jury by a quarrel over the facts of what remains after all a
collateral incident.”® Second, whereas criminal convictions may be offered either through “the

9983

cross-examination of the witness or by evidence aliunde,” evidence of prior bad acts not

resulting in a criminal conviction “may be elicited only by cross-examination of the witness; it

.. . 84
may not be proved by extrinsic evidence.”

Impeachment by criminal convictions or prior bad acts can devastate a witness’s
credibility. Sound advocacy, therefore, dictates learning as much as possible, through discovery
or otherwise, about the prior misconduct of the opposing party’s witnesses. It also counsels
informing yourself about the unsavory side of your own witnesses; armed with that information,
you can take appropriate steps, such as filing motions in limine or avoiding use of some

witnesses altogether, to prevent unpleasant surprises at trial.
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