28 W ASHINGTON LAWYER

Comission on
Tl Distsili

The District of Columbia Commission
on Judicial Disabilities ard Tenure, an
independent agency created in 1970
by the District of Colurbia Court Reor -
genization Act, exercises jurisdiction
over all active and senior judges on
the D.C. Superior Court and D.C.
Court of Appeals. The commission
examines judicial behavior to deter-
mine whether discipline is merited and
counsels judges about conduct that
does not merit formal discipline but
that may be of concern. The commis-
sion manages the judicial reappoint -
ment process, evaluating judges desir-
ing resppointment at the end of their
appointed term. Likewise, the conmis-
sion examines retiring judges interest -
ed in appointment to senior status.
Finally, the commission determines
vhether to mandate a judge s irvolun-
tary retirement for health reasans.
Conmission chair William Lightfoot,
vice chair Gladys Kessler, executive
director Cathaee Hudgins, and general
counsel Henry Schuelke met with
Washington Lawyer to explain the
comission s work and philosophy.

What steps are involved in the
judicial reappointment process?
Hudgins: By statute judges have a 15-
year term. Six months before the 15-
year temm expires, judges must advise
the commission as to whether they
want reappointment by filing a declara-
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We re not swayed by the
political wirnds or by dhanges
in the govenment or administration.
There s a antiruity of process
ard evaluation standards that the
judges ard the public
can rely upm.
William Lightfoot

tion of candidacy with the comission.
The comission then must perform
its evaluation, which amsists of review-
ing the jude s coplaint file; interview-
ing attomeys and court persamel who
have worked with the judge; and issu-
ing press releases to the print, televi-
sion, and radio media asking for com-
ment from the legal comunity and the
geeral public, ard letters to the major
lepl orgenizations soliciting caments
from members or staff. The judge has
to submit a written statement, which is
typically pretty lengthy, sumarizing
his or her 15 years an the bench. We
also interview the chief judge of that
judge s court. The judge s doctor has to
sunit a fairly extensive judicial med-
ical formm indicating that the judge is
pysically and mentally fit to cotirue
Once we have all this information,
the comission has an interview with
the candidate judge. Sixty days priar to
the expiration of the jude s term, the
comission has to write and subomit an
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evaluation report to the
president of the United
States.

In that report the ocom-
mission must place the
judge in ae of three cate-
gories: well-qualified,
which means he or she is
automatically reappointed
to another 15-year term;

qualified, which means

the president then has the
choice of renominating the
candidate or nominating
someone else; and
uqualified, which means
the judge can no langer be
appointed or reappointed
as a juxe of a District of
Colunbia court.

How much of a role

does feedoack play in

te

reappointment

process?

Kessler: It s really inpor-

tant that we get feedback

from the public. Sometimes

we get very few responses.

But we very much encour-

acge public participation; we
certainly want to know

what both the legal com-

mnity and the nonleggl lit-

igating comumnity think of different
judges. That imput plays en inportant
role in ar cxsideratians.

Are the Bar s judicial evalua -
tias similarly inportant?

Ligtfact: The Bar poll gives feedback
to the judges at times other than
regpoointent; for a judge it is inpor-
tant to be able to gauge progress
over time. Judges may not come to
see us until the very end of their
tem. If thet s the first time thet they
realize there is a axmwoem about their
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conduct, it s almost too late to

crernce it.

But they can get those survey
results periodically throughout their
tenure and determine whether they
should change certain practices. For
example, I do recall one Bar poll
result mentioned a judge not starting
on time and taking overly long
breaks. I believe the judge, in
response to those poll results,
changed his or her courtroom behav-
ir

.’Ihatsag(nitjang. If the judoe

Cathaee Hudgins

finds out about a problem early
enough in his or her tenre, he or she
mey be able to denge it. If that same
information comes to the commission
at the end of the judoe s temre, it
might reflect badly an the judge. In
that case the judge would not have a
chance to change conduct.

Do you have access to the Judi -
dal

Nomination Commission s files
when meking your reapgpoint -
ment evaluations?



Schuelke: We do not have statutory
access to the Nomination Commis -
sion s files. That comission does,
by statute, have access to Tenure
Comission files for the purpose of
that commission s function with

respect to chief judge appointments.

Is the process for appointment
©

seniar status dif ferent from that
for reappointment?

Hudgins: It s very similar. The com-

Gladys Kessler

mission views it as a mini-resppoint -
ment. We conduct the interviews; the
judge has to suomit a written state-
ment; we interview the chief judge;
we interview the candidate judge; the
judge s doctor must submit the
detailed medical report; and the call
goes aut to the pblic ard the legpl
comunity asking for comments. So
it s similar to a reappointment in
adoreviated fashion.

Judges have within one year of
retirement to request senior status.

The commission has 180 days to
carplete its performence evaluation,
and then submits a recommendation
to the chief judge. This recomenda -
tim is firgl. Either the jude is rec-
omended for appointment to senior
status or not recommended for
appointment to senior status. The
chief judge has 30 days to actually
make the appointment.

Schuelke: One difference is that by
statute a senicr jude is gopointed for
aly a for-year tem, util the age of
74, after which it s a two-year term.
So, on that much more frequent and
regular basis, the judge has to resp-
ply, ad the camission is then in a
position to assess the judge s health
ad fitmess for aontimed service.
About the complaints process,
a

average how many complaints
do you receive a year?

Hudgins: The average seems to be
goirng wp a little bit. I wauld say abaut
40 per year.

From whom do you get the most
camplaint s?

Lightfoot: We receive complaints
from almost anybody who has ever
been involved with the judicial
process. Obviously, some of these
complaints have merit. Sometimes
judges, for marny different reasomns,
do commit misconduct. We have to
be very careful about those situa-
das.

Then there are other situations
were, clearly, the litigant is disgp-
pointed with the result, or the 1iti -
gant s attomey is disappointed with
the result. We re careful to distin-
guish these disagreements from the
possibility of a judge s coxduct being
in viclatim of the code.

We get complaints from prisoners
who feel their sentences have been
too layg. Agpin, it s uderstandeble,
lut it might not necessarily be a mat -
ter of judicial conduct. Saretimes an
instance of misconduct may be the
subject of public notice it may
appear in the Washington Post ar ke
sarething on television. Some cases
may come to our attention through
our day-to-day contacts with the
aoxrt.

Schuelke: The commission takes the
subject of intemperate behavior very
seriously. The commission has
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always been of the view that the
judges of our courts are providing a
public service and the citizens whose
metters are before the court are enti -
tled to be trested with respect at all
times.

How does the process work
when you receive a complaint?
Schuelke: Every member of the com-
mission reads every complaint. The
comission meets once a month. So,
for example, in a given month the
comission may have received three
or four complaints. Each member of
the camission will have read all the
aorplaints before the mesting.

Frequently, the commission can
determine that complaints from liti-
gents disappointed in the outcome of
a case sinply raise the question of
whether the court s decision was
right or wrang. These carplaints do
not show any violations of the canons
of judicial conduct. They are simply
not within the camission s jurisdic-
tion. Rather, they may or may not
raise issues for the Court of Appeals.
A significant rumoer of the total oam-
plaints over the carse of the year fall
within that category: not within the
camission s jurisdiction.

If a coplainent alleges mistreat -
ment by the judge, rudeness, refusal
to hear from the complainant, and so
on, obviously one cannot make a
judgment about that one way or the
other simply from the face of the
conplaint. In those cases the com-
mission typically asks me to secure
transcripts of the proceedings and
often an audiotape as well, since
oftentimes the written record doesn t
give yau the corplete flavor.

After resding the transcript and lis-
tening to the tape, I report my amaly-
sis to the comission. Many times I
also invite the commission to read
partians of the trenscript ar listen to
relevant portians of the tape.

The commission then makes a
judgment as to whether misconduct
has occorred. If there appears to be
support to the complaint, the com-
mission will then move to the next
Step.

How long does the complaint
analysis process generally

take?

Kessler: Our process takes some
time. Just orderirng a trenscript usual -
ly takes at least a moith. So it really
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can take a good two to three months
to get a given conplaint resolved.
The people making the complaints
don t know about that. They don t
know what holds us up or takes so
lag, ard that s unfortunate. In any
gven case the litigant is not goirng to
know what the prablem is. But it s
just sort of the mature of the process.
Tt does take a period of time.

What happens if the commis-
sim finds merit in the com-
plairt?

Schuelke: In many cases, when it s a
question of demeanor and there
have been occasions where judges
have been peremptory, rude, cbnox-
iocus, and so on the comission will
tpically, if it is a first offaee, irwvite
the judge for a conseling sessian.

To make the judge aware of the
prablem, the commission would have
the jude read the twanscript ar listen
to him- ar herself o the tape, which is
often a significant, salient experience
for these judges. They say, I can t
kelieve T said thet. It s ny experiaxe
over 24 years that those counseling
sessians are quite effective.

Lightfoot: Likewise, it may be that the
aarplaint doesn t rise to the level of
a violatio of the canos of judicial
ethics, it still is sarething that we
may speak to the judge about, for
counseling or for some type of cor-
rective actimn. The public will never
know about that corrective action.
The counseling will be done because
the corplaint didh t rise to the level
of a judicial ethical violatim, it we
on the commission were concerned
about the fair administration of jus-
tice. We 11 gpesk to the judge about
thet.

Are formal sanctions against
judges made public?

Schuelke: If the camission institutes
a renmoval proceeding for either dis-
ability or misconduct, at the conclu-
sion of the formal proceeding the
comission enters a removal order.
When that order is affivmed by the
Court of Appeals, it becomes a public
record and the judge is publicly
removed.

The commission also has the
authority to impose some lesser
sanction, such as a reprimend or a
cnsure. If a jude is the subject of a
removal proceeding that goes

through the process, but the conmis-
sion decides not to remove the judge
but rather to impose a lesser sanc-
tion that is affimmed by the Goxrt of
Iypeals, thet likewise is public.

Fram time to time, the camission
doesn t get to the formal proceeding



L]
L]
.
.
.
.
.
.
'
W
]
]
L]
]
]
]
L]
"

The commission has
always been of the view
jue: ol
the judges of aur courts
are providing a public ser -
vice
ad the citizens
whose matters are before
the cort are etitled to ke
treated with respect
at all tines.

finding agginst a judoe,
would that

ke grords for an

appeal of the case?
Schuelke: It might. There
are circumstances in which
a judge violates a canm of
Henry S the Code of Judicial Con-
duct, bringing it within the
commission s jurisdiction,
it irdicates to the jude thet it s pre- Al sittation. M those occcasians, with  which might also serve as a ground
pared to institute a fomml procesding. the amsent of the judge, the comis- for agpeal. I dm t know, however, of
In sore cases the comission and the sion publishes a document that any situation in which someone

judge negotiate a public censure or amounts to a censure or a reprimerd. sought an appellate remedy because
reprimand without going through the the comission had made some find-
atirety of the process. That walld ke If the commission mekes a pub-  ing of a violation. Rather, what would
amalayus to a plea kargpin in a crimi- I hapoen is that the lawyer represent -

W ASHINGTON LAWYER APRIL 2006 33



ing someone whom he or she thinks
is agorieved files an appeal an the
basis of this matter and makes a
camplaint to the commission.

For example, the Code of Judicial
Conduct provides that in a runber of
circumstances a judge must recuse
him- ar herself from participetion in a
case. This would include circum-
stances where the judge has a rela-
tionship with ae of the parties or a
financial relationship with a corporate
defendant. Hypothetically, the com-
mission could fird that such a judge
violated the code and ought to be
disciplined in sore form for having
failed to recuse him- ar herself.

Similarly, the Court of Appeals
could and has in situations like
this determine that the perty is enti-
tled to a rnew trdal in frar of a differ-
ent judge who doesn t have this cn-
flict. That s the sart of situation in
which you could have both. But the
Court of Appeals has no legal basis
to act simply upon a commission

Do you thirnk that s a common
misunderst anding regarding the
respective roles of the commis-
sion ard the Court of Appeals?
Kessler: It s important to keep in
mind that we re not here to supplant
the judges or second-guess them.
They have their jdb to do, and we are
very respectful of judicial indepen-
dence. That s why we have the provi -
sim that if the carplaint goes to the
lepl merits of a case, then a persm
needs to take an appeal to the Court
of Appeals. We shouldn t be judging
that. It cares w in crimiral cases all
the time, ard it s a lire that we hew
to very carefully.

It s partiadlarly tme an satencirg.
The judges have to wrestle with that
difficilt prdolem. Tret s ot far us to
coment upon, provided that a judge
hes acted within the law. Otherwise it
will ke for the Court of Appeals to
decide. We would determine whether
a judge acted disresgpectfully to a
defendant at sentencing, used
improper larguage, or spoke too infor-
melly all sorts of things that would
constitute improper demeanor. But we
d® try to walk thet lire very carefully
so that we re not second-guessing
them.

How would you compare the
D.C.
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judicial disciplinery system with
tet

of other major cities?

Schuelke: The D.C. courts, the Supe-
rior Court in particular, are not
markedly different in terms of the
business they do from any major
metropolitan high-
volume court New York, Chicago,
Ios Angeles, Detroit, and so on. We
find from reviewing what s going on
in this business around the country
that it s not at all uwsual in those
aorrts for judges to be disciplined for
accepting bribes and all menner of
vwhat s also criminal conduct. That s
virtually unheard of here.

What sort of disabilities does

te

comission deal with?

Schuelke: The disability function of
the comission pertains to health,
temperance or intemperance that
is, alcohol or substance abuse and
mental ard physical disability.

What process is used to hardle
disabilities? How is the comis-
sion notified about these prdo-
lems? From complaints?

Kessler: If we re goirng to discipline
sareae, that discipline usually aris-
es from a complaint, from a member
of the public or a menber of the Bar.
Not always, but usually. However, if
we re considering reappointment or
seniar status, pertiadlarly senicr sta-
tus, we may call in sarecne for an
interview as provided by the statute
and decide that there are issues
raised in the interview.

Schuelke: Theoretically, you could
have a situation where a carplainant,
e it a lamer ar liticar, says, I thirk
Judge So-and-So was inebriated on
the bench. That could happen. It
would prampt an appropriate irvesti-
gation by the commission, which
could, quite gpart fram respoointment
ar senior status, lead to removal actim

Wat anfidentiality rules does
the commission have?

Schuelke: The statute provides a
work of the commission all of its
records, all of its deliberatians is
amfidential, to be disclosed anly in
specifically enumerated circum-
stances.

One of those circumstances is
upn the request from the Nomination
Commission in connection with a
chief judge nomination. Another
exception is when a removal action
becomes public and a witness who
was a conplainant would be called to
testify. In that situation the respm-
dent judge has the due process right
to be confronted by the witness
against him or her. The other exoep-
tim is if the camission should have
cocasian to refer wat it believes to
e perjuricus testimory of a witness
for prosecution for perjury. Those are
the anly exceptions.

What would you say to some-
one who may have a grievance
agpinst a judge but is an-
cerned about coming forward?
Ligtfoct: Al input complaints, feed-
back, and so on is confidential. So
whatever people may say about a
judge, good or bad, we keep that
among ourselves in the commission
for the purpose of our deliberatians.
Nonetheless, we re doing a thor-
ough investigation on many of the
claime that care before us, starting
with the reading of the complaint;
caining the transcript fram the cowrt
proceeding; either reading the tran-
script ar listening to the tape record -
ing to find out what was actually said
and the person s demeanor; and
interviewing witnesses. We may sub-
mit a written letter to a judge
requesting more information. There
may be follow-up interviews with
other peple or the judge. So there s
a thorough investigation that does
ocar, bt it is strictly axfidential.

Doen t this strict nile limit the
commission s ef fectiveness?
At

all, attamey disciplinary records
are available to the pdolic.
Kessler: The anfidentiality provisians
serve a number of purposes, and I
think they re often misunderstood.
First of all, they protect people mek -
ing complaints. It is my experience
that people are very nervous about
meking complaints. ILawyers are very
rervaus that it will get axt thet they
have complained and that they 11 ke
retaliated agginst in sore way. I think
menbers of the public may ke a little
less nervous because they don t
practice domn there. So it is vitally
important that those confidentiality



